
January 10,2006 

Ms. Marlene Dortch 
Secretary 
Federal Communications Commission 
445 1 2 ~ ~  Street, S.W. 
Room TWB204 
Washington, D.C. 20054 

Written Ex Parte Presentation in MB 00- 167 

Dear Ms. Dortch: 

Pursuant to Section 1.1206 of the Commission's rules, attached to this letter are 
signed copies of the term sheet previously submitted to the Commission. Please contact 
the undersigned with any questions. 

A 
Respectfully submitted, 

k Susan L. Fox 
Vice President, Governm nt Relations 

cc: Mary Beth Murphy 
Donna Gregg 
Sam Feder 
Barbara Kreisman 
Kim Matthews 
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Term Sheet For Setflcment Agreement and Mutual Release 

The Parties to this Term Sheet for Settlement Agreement are: Viaconi Inc.: CBS Corp..’ The 
Walt Disncy Company. Fox Entertainment Group. lnc.. NBC UniversaI. Time Warner Inc., 
4Mids Entertainment, Inc., Discovery Communications. Inc.. Association of Nationai 
Advertisers. Inc., {‘‘.4’NA”), the Office of Communication of the Lhited Church of Christ, Inc. 
(“OC, Inc.”), Children Now, the National Parent Teacher Association (“National PTA“), t e 
American Academy of Pediatrics (“J4AP’‘): Action Coalition for Media Education (“ACM i ”), 
and the American Psychological Association (“APA”) This Term Sheet is intended to reflect 
the Panies’ understanding of an agreement in principle for negotiation of a Settlement 
Agreement. This Tenn Sheet is not intended to create any legal obligatjons. 

I .  
I 

Subsranrrve Agreement OM Rules. The Parties agree as follows: 

a. If the FCC adopts an order on reconsideration that adopts the following revisions 
to the rules go\ erning children’s television programming, adopted in Childr.en ’s Television 
Qbligatious of Digiral Television Bi-oadcnsters. Report and Order. MM Docket No. 00-1 67.1 9 
F.C.C.R. 22943 (2004) (“Order“), and the time for filing petitions for review of that order passes 
without the filing of any petitions for review. the parties will withdraw their pending petitions for 
review and/or refrain from filing petitions for review of the FCC order on reconsideration. t 

c‘i) The Website Rule. 

The parties accept Paragraph 50 of the Order, ciarified to provide that 1 )  the requirements of that 
paragraph appl? when Internet addresses are ‘displayed during program material or during 
promotjonal material not counted as commercial time and 2) if an Internet address is displayed 
during a promotion that does not meet the +prong test, in addition to counting against the 
commercial time limits, the promotion will be clearly separated froni programming material. 

(ii) ‘The ~ o s t - ~ e l ~ i n g  Rule. 

‘The pai-ties agree that the Commission‘s new liost-selIing rule. as stated in the 
second clause of the fourth sentence and rhe fifth sentence of Paragraph 51 of the 
Order. should be vacated. and that zhe only iestrictiorr on host-selling on w-ebsites 
whose address is displayed on-screen during or adjacent to programming designed 
for children 12 or younger should he as fo11o~vs: 

Entities subject IO commercial time Iiinits under the Children’s 
Television Act \ \ i l l  not display a website address during or adjaccnl io a 
program if. at that time. on p g e s  that are primarily devoted to free 
noi~coiiirne~ cia1 content 1 c g d i n g  that specific proprani or a character 
appearing in that program. (1 ) products are sold lhat feature a character 
appearing in that program. or ( 2 )  a character appeaiing i n  1 1 ~ t  program IS used 
?o actnel? sell products 



I 

’1’0 clarif?. this rule does not apply to. ( I f  third-party sites linked from 
the companies’ web pages; (2) on-air third-party advertisements with website 
references lo third-party websites: or (3} pages that are primarily devoted to 
multiple characters from multiple programs. 

Enforcement: companies will cenify compliance with the website display rule and host selling 
rule in the same maimer that they currently certify compliance with the advertising limits 

(iii) The Promotions Rule. 

“Commercial time” under the CTA does not include promotions for children’s or 
other age-appropriate prograniining on the same channel or promotions for 
children‘s educational or inforniational programming on any channel. 

(iv) The Preemption Rule. 

No percentage or other numerkal limit on preemptions should be enacted. 
Paragraphs 41 -42 or the Commission‘s Order, as well as the reference to “as 
discussed beloui-’ in the second sentence of Paragraph 39, and Note 4 to 3 73.671 
ofthe new FCC rules. should be vacated. 

(v) The h4ulticasting Rule 

The parties accept the Commission’s new multicasting rule. The Commission 
should clarjf) its interprelation of Section (c) of note 3 to Sec. 73.671. which 
states that for purposes of applying the processing guideline to a digital television 
licensee “at least 50 percent of core programming cairnot be repeated during the 
same week to qualify as core,” by amending Paragraph 23 of the Order to explain 
that at least 50% of the core programming counted touard meeting the additional 
prog~amniing guideline cannot consist of program episodes that had already 
aired within the prei-ious seven days on either the station‘s main program stream 
or 011 another of the station’s free digital program streams The Commission should 
amend Form 198 to collect information necessary to enforce this limit 

b. Although Ihe media industr). parties agree to accept the website rulc and host- 
selling rule as definsd aboye. by doing so the companies do not concede that the FCC has 
jurisdiction to regulate the Internet. 

Pi-ocedural.4gweiiiei?ts. The Parties agree as follows: 



companies that are’parties to this term sheet will voluntarily comply in full with the Rules 
described in Section ](a) by March 1, 2006.? 

b. Once the Comniissjon acts to stay or extend the effective date of the Order, as 
described in Section 2(a), the parties will immediately so inform the United States Court of 
Appeals for the Sixth Cirsuit, and will request that the Sixth Circuit hold in abeyance all pending 
litigation, including the companies’ pending applications for interim relief, until sixty day after 
the publication of the FCC’s order on reconsideration in the Federal Register; r 

c. The parties n-ill expeditiously and in good faith negotiate an Agreement, 
inemorializing the substance of lhe Substantive Agreement on Rules: as reflected in Section I ,  as 
wet] as further procedural pro\!isions appropriate to resolve all pending litigation involving the 
Order; 

d. .After reaching a Settlement Agreement, the panies m-ill formally and jointly 
present the substance of the Substantive Agreement on Rules as reflected in that Settlement 
Agreement to the Commission as a recommended disposition of the pending pctitions for 
reconsideration, provided that the rules will take effect 60 days following publication of the 
FCC’s final order on reconsideration in the Federal Register. 

e. The Parties will use their best efforts to urge the FCC to expeditiously adopt thk 
substance of the Substantive Agreement on Kules, to be adopted pursuant to Section 2(c). and 
agree not to advocate before the FCC for terms different than those contained in the agreement. 
In the event that any party niakes a communication to any Commissioner or Commission staff 
with respect to this agreement or any related issue in MM Docket No. 00-1 67. regardless of who 
initiates the communication, the Parties agree to on the same date promptly noti@ the other 
parties by enxiit, and to include an accurate and detailed summary of the communication. 2nd to 
email a copy of any filing related to the communication that is made pursuant to the FCC’s ex 
parte rules: 

, 

f. Any provision i n  the Settlement Agreement for final resolution of the pending 
litigation will take effect only if the Substantive Agreement on Rules as reflected in that 
Settlelnent Agreement is acceped by the Commission in its entirety and without material 
change, and only if the Comrnission takes no action inconsistent wlth that Substantive 
Agreement and imposes no additional material obligations or restriclions: 

g,  The parties intend to abide by the Substantive Agreemen1 on Rules, stated in 
Sccljon 1 ~ even if the United States Court of Appeals for the Sixth Circuit issues a ruling on the 
companies‘ pending requests for interim relief before the Commission is able to grant an 
extension of the effecliw dale of the Order or the partics are able to reach a fully negotiated 
Settlelnenr Agreement, provided that Ihe foregoing. shall no1 apply if the Commission fails to 
grant the requested extensiordsta); prior to January 1 2006. 
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3. 
positions in litigation that the panies might have. 

The parties' accepiance of this Tenn Sheet does not constitute a waiver of any rights or 

4. 
persons affiliated with or representing a part> that is a signatory to this Term Sheet. The parties 
also agree not to disclose the tenns of this settlenicnt or any of?he contents of this Term Sheet to 
the presdmedia, or to cause any other person to do so, unless ( a )  the Commission has granted a 
stay/extension of the effective date of the Order. or (b) the parties have forniatly made their 
recommendation to the Commission. as provided for in Section 2.d. The Parties agree that after 
the agreement becomes public knowledge. the!. will not disclose to any member of the press the 
details of the negotiations, and that they will not make negative comments to the press or public 
officials about positions taken by the Parties during the negotiation ofthis agreement. or the 
conduct of those negotiations. 

The parties agree no1 l o  disseminate copies of this Term Sheet to anyone other than 

5. 
of the Party represented and haye legal authority to execute this Term Sheet. 

The signatories to this Term Sheet represent and marrani that they are authorized agents 

AGREED TO BY: 

FOR: 

THIS DAY OF DECEMBER, 2005. 

t 



1 2 1 2 2 / ’ 2 0 0 5  1 4 : 4 8  F A X  2026636363  
DEC-22-2tBX 14: 51 GULC IPR 

VI C P H h N U D 0 0 2 i 0 0 7  

2826629634 P.02 ’ 

4 



12 /22 /2005  1 4 . 4 9  FAX 2026636363  H'CP HA N U D 
- -  DEC-22-2685 14 : 51 OULC IPR 

I 

a OC~3/007 
2026629634 P.03 

AGREED TO BY: 

FOR: 

4 
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3.  
position8 in 1iUpaa;on dm the parties might have. 

The parties’ sccapancc of this Ten?l Shcct does nor constitha a waiver Qf any or 

4 ,  
parsom &liatpd with or representing P pMy that is a sigtmtoiy to this Tern She& The parties 
also a p e  not to disclose the tern of this senlmnt or any o f  the contcnrs ofWa Tetm $beet # 
the presslmcdia, or to CBUBL my other person io  d4 30, unless (a) tbe COriunicQon has gvantd p. 
ruy/txtensiaa of the e$bctive date of the Order, OT @) h e  partin bavc fomai.ly mad4 their 
recammendation to the Commissi6n, PO provided fox in Section 2.d. The Partjcs a m  &atafter 
the a p t a n e n t  bccanlcd public knowledge, they Mfl not disclose to any mcmber of b e  p26s the 
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conduct of those negoriaths. 

The pardm A@XX not to disswnlmtc capiss of this Term Sheet W myme other than 

AGREED TO BY: 

FOR 

4 
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3. 
positions in lltigatioa that the partics might have. 

4. 
persans amliatcd with at reprcNcnting a paxty ulnt IS a signatory to this Term Sheet. 7hc parties 
8180 agrw not to &clore the terms of this setdement or my of the contmts of this Term Shst to 
the prcsdmedia, or to cause any orlrcr pmon to do so, unless (a) tbc Commisaidn ha grautd a 
sraylextasian of thE effective ctate  of the Order, or &) the parrjza have fimdly made their 
rmxrmcndaffcm to thc Comtrricm, 88 provided fw in Section 2.d. The Parties a m  that &r 
the agncmenr becomcs public knowledge, they will not disclose to any mrmbex ofthr prcss the 
details of t he  acgodsdoas, and that &cy will not make negative co~ments  to the peEa or public 
offacials about posjtions taken by tho Parties during the ncgotiati.tion of this agreemen$ or tha 
condwt of thaac negotiations. 

The p d c s '  acccptancn ofthi3 Tern Sheet docs not constitute 8 waivu of any dghw bf 

The p w i t r  agree not to disseminate copies of this Tmn Sheet TO auyone other than 

5 .  
of th e Party reprcscnmd and haw l e ~ a l  authotjty to execute thh Tcnn Shott, 

The signatorim to this Term Sbtoe rsprcdmt and warrant that they arc mthorized agmts 

AGREED TOBY: 

FOR: 

THE da DAY OP DECEMBER, 2005. 
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positions in Iltlgatlon that thc parties might have, 

4, 
persons afflllatd with or representing, a pprty that i s  a signatory to this Tam Sheet. The prtits 
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the prcss/rnedla. or to cause any other person lo do so. unless (a) tha Ctmmission has granted a 
staylcxknsion o f  the et"ectlvc date of lht Order, or (b) the pnniw have fomslly made their 
recommendation to the Commission, BS provided for in Section 2.d. The Pnnits a p e  that a h '  
the agreement beodmes public knowltdp, they wlfl not drsclow to my member of the press the 
details o f  &he ncgotiatiaos, and that they wilt not makt negatlve comments to thc press or publlc 
officials about positions taken by the Partlcs during the rIegOtktfDJl of this agrcsmmgw the 
conduct o f  those negotlationa, 

n e  partics' acgptrrnce ofrhis Term Sheet does not constitute a waiver of any rights or 

The prticr 8 p o  not to dlssominste coples af this Term Sheet to anyone other than 
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5. 
of the Party represented and have kqpl  euthority to execute rhir Tern Sh8Ct. 

Thc signatories IP this Term S h e t  represent and warrant that they brt authorized agents 

THIS % ?  , DAY OF DECEMBER 2005. 

4 



FOR SETTIXMENT PURPOSES ONLY 
CONFIDENTIAL 

AGREED TO BY: 

THIS DAY OF DECEMBER, 2005. 



FOR SETTLEMENT PURPOSES ONLY 
CONFIDENTIAL , 

AGREED TO BY: 

THIS 13'& DAY OF DECEMBER, 2005. 
I 



FOR SETTLEMENT PURPOSES ONLY 
CONFIDENTIAL 

AGREED TO BY: 

FOR: 

THIS 1.3 DAY OF DECEMBER, 2005. 



FOR SETTLEMENT PURPOSES ONLY 
CONFIDENTIAL 

AGREED T O  BY: 

FOR: 

THIS 1 YL DAY OF DECEMBER, 200s 



FOR SETTLEMENT PURPOSES ONLY 
CONFIDENTIAL 

AGREED TO BY :I 

* 9-t-h 
THIS 1- DAY OF DECEMBER, 2005, 



FOR SETTLEMENT PURPOSES ONLY 
CONFIDENTIAL 

fi 
THIS l3 DAY OF DECEMBER, 2005. 



FOR SETTLEMEYT PURPOSES ONLY 
CONFIDENTIAL 

AGREED TO BY: 

/ 

Imt  WAI?N?f 1M- 

A. 
THIS J 3 DAY OF DECEMBER, 2005. 



FOR SETTLEMENT PWEPPeBSES ONLY 
CONFIDENT1 AI., 

AGREED TO BY: 

9 

! ."I 
THIS ' *-- DAY OF DECEMBER, 2005 

i 



FOR SETTLEMENT PURPOSES ONLY 
C ONFTDENTIAL 

AGREED TO BY: 

FOR: 

THIS I h A Y  OF DECEMBER, 2005 


